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QUALIFIED SECTION 501(c)(3) ORGANIZATION
A.

In order to attain section 501(c)(3) status, an organization must be both
organized and operated exclusively for one or more of the exempt purposes
specified in such section. It was found that the Colorado State Chiropractic
Society has sustained its burden in showing that it met both of these tests.
Colorado State Chiropractic Society v. Comm’r, 93 TC No. 39 (10/19/89).

B.

The Court indicated that the State has never required a certain percentage of
free care to be rendered before finding an organization to be a tax-exempt
charity; the existence of a policy to make health care available regardless of
ability to pay was sufficient proof of charitable purpose. All property used
primarily in furtherance of a charitable hospital’s exempt purposes is exempt
from property tax. Medical Center Hospital o f Vermont, Inc. v. City o f Burlington,
Vt. S. Ct., 566 A.2d 1352 (10/13/89).

C.

An association of descendants of a 17th century English settler, which holds title
to a homestead built in 1696 where descendants meet for family reunions, does
not qualify under section 501(c)(3). A nonexempt purpose was found to be
’’substantial in nature” and the 10% safe harbor test for nonexempt activities
was rejected. Manning Association v. Comm’r, 93 TC No. 50 (11/15/89).

D.

An organization that operated vegetarian restaurants and health food stores did
not qualify for exempt status under section 501(c)(3). The organization’s
activity was conducted as a commercial business and was in direct competition
with other restaurants and health food stores. The organization did not show
that its operations were required to further the dietary teachings of the
Seventh-Day Adventist Church or necessary to enable members of the church
to comply with its beliefs. Living Faith, Inc., 60 TCM 710, TC Memo 1990-484.

E.

An organization is recognized as being exempt under section 501(c)(3). It
publishes a monthly periodical which contains editorial type articles and
advertising. The organization entered into an agreement with a national
publisher for publication of its periodical. The agreement gives the publisher
sole and exclusive rights to publish, sell and license the monthly publication
While the organization supplies the manuscript and editorial content of the
magazine, the publisher is required to edit, assemble, print and distribute the
publication. The publication is sold to the general public as well as members
of the organization.
The question addressed is whether advertising income and expenses of the
publication are attributed to the organization or the publisher. The Service
ruled that the advertising income and expenses are not attributed to the
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organization because the publisher receives the income directly. The income
and expenses are attributed to the publisher. TAM 9023003.

IL

F.

An organization that pays a teacher’s salary in a public high school for three
courses on the bible as literature and history is described in section 501(c)(3).
GCM 39800.

G.

Two health maintenance organizations were not recognized as tax-exempt under
section 501(c)(3) because they operated for the private benefit of their
subscribers, rather than for the benefit of the public. The HMOs provided no
health care services for those who were not their members. Care provided was
based at a rate such that high risk persons less able to obtain coverage from
other sources were not able to afford coverage under these organizations. In
addition, a substantial part of the HMOs’ activities was comprised of providing
commercial-type insurance. GCM 39828.

H.

A separately incorporated nonstaff model HMO that is controlled by an exempt
parent of a nonprofit health care system and that does not qualify under section
501(c)(3) for recognition of exemption on its own, cannot qualify for exemption
as an integrated part of its exempt parent organization. GCM 39830.

UNRELATED BUSINESS INCOME (UBI)
A

Money received by a tax-exempt fraternity from an endowment fund for
publication of a journal was not exempt function income because it was not set
aside under the facts of the case. The possibility that the funds could be used
for other purposes was not negligible. Due to the failure to meet this test, the
Court refused to allow the fraternity to treat as exempt function income the
amount actually spent on the journal. The court also found the journal was not
published for exclusively tax-exempt purposes. Phi Delta Theta Fraternity v.
Comm’r, 89-2 USTC ¶ 9600 (6th Cir., 1989).

B.

USBA’s purchase of excess space, (more than twice its current requirements),
makes the organization liable for UBIT since income was removed from its
operating fund to purchase the new office building. Income placed in the
operating fund is exempt from taxation pursuant to section 512(a)(3)(B) since
it is set aside for payment of costs of administration of association benefit
programs. Since USBA continued to lease out excess space in the building ten
years after its purchase, the court concluded that a portion of the purchase price
that exceeds the price at which the plaintiff could have bought adequate space
should be considered an investment. Uniformed Services Benefit Association v.
U.S., (D.C.W. Mo. 1/3/90).
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C.

U.S. Supreme Court declined to review the decision in West Virginia State
Medical Assoc. v. Comm’r, 89-2 USTC ¶ 9491 (4th Cir. 1989). Thus, the Court
let stand the 4th Circuit’s decision that in computing the medical association’s
UBTI, the association may offset the income from its endorsement activities
with the losses from its journal’s advertising activities only if the advertising
activity is a trade or business. It further held that the medical association’s
advertising activity is not a trade or business because the association lacked a
profit objective in conducting such activity. West Virginia State Medical Assoc,
v. Comm’r, U.S. Supreme Court No. 89-666, 1/16/90.

D.

Dues received by a union from its associate members, i.e., those with no voting
rights and lower dues requirements, are not UBI. Further the fees received for
services rendered to a health plan established for the union’s members do not
constitute UBI, since the health plan is within the union’s exempt purpose of
providing a safe and healthy work environment. American Postal Workers Union
v. U.S., 90-1 USTC ¶ 50013, (1989).

E.

The portion of dues held in reserve to cover operating contingencies still must
be considered in the allocation formula for circulation income. Some members
received the publication without charge, but still paid dues. This fact could not
prevent those dues from being included in the formula for circulation income.
American Medical Association v. U.S., 89-2 USTC ¶ 9585 (7th Cir.).

F.

Advertising revenue from the National Collegiate Athletic Association’s
(NCAA) "Official Souvenir Program" for the "final four" round of the national
collegiate basketball tournament was not taxable as unrelated business income.
It was conceded that the program advertising was a trade or business that was
not substantially related to the NCAA’s exempt purpose; however, the court
concluded that the activity was not regularly carried on. National Collegiate
Athletic Assoc. v. Comm’r, 90-2 USTC ¶ 50,573 (10th Cir. C t, 9/20/90).

G.

Operation of a health club is not UBI for the following reasons:
□ Patients from the two tenant members are guided through the health club
by medical staff. This is significantly different from services provided by
commercial health clubs. Also, this health and fitness facility complements
the treatment provided by its tenant members, unlike commercial clubs.
□ Significant effort to accommodate the health club facility to the needs of
the handicapped were made.
□ About one third of participants of the health club will be members of the
general public. While charges are comparable to commercial fitness
-5-

centers, daily usage fees instead of a large initial membership fee will
enable a larger segment of the community to use the facility. LTR
8935061.
H.

Loans made by a tax-exempt organization (whose purpose is to provide loans
to colleges and universities) is an activity in furtherance of the organization’s
exempt purpose. So is borrowing funds to make these loans, and the related
interest expense on such borrowings. However, temporary short-term investing
of the borrowed funds produces debt-financed income subject to unrelated
business income tax. LTR 8945038.

I.

Revenue from sales of an association’s directory is not subject to unrelated
business income tax, but revenue from advertising sold for the directory is. The
directory is considered to be a periodical since it is published on an annual
basis and therefore falls within the guidelines of Treas. Reg. §§ 1.512(a)-l(d)
and-1(f)(1). LTR 8947002.

J.

Income from restaurant at historical theme park site, generated during hours
when the park is not open, is subject to unrelated business income tax.
Operation of lodging facilities is only tangentially related to the organization’s
exempt purpose, except to the extent that the lodgings are made available to
the organization’s employees. Income from provision of sanitary and busing
services is not unrelated business taxable income, since these activities lessen
the burden of government. LTR 8949034.

K.

Organization, which plans to review information submitted by manufacturers,
will allow use of its name and logo on certain products if certain standards are
met. Income is not related to exempt purpose, but is not taxable because it
represents a royalty. LTR 8941062.

L.

A foundation’s sale of quilts and related quilting supplies and services was not
UBI because the foundation had stated in its articles of incorporation that one
of its exempt purposes was the encouragement and preservation of the "cultural
craft of quiltmaking" of two religious faiths.
The IRS ruled that the sale of non-quilt craft items was UBI because these
sales were not substantially related to the exempt purpose. However, the craft
sales were a "functionally related business" and not subject to tax imposed by
section 4943 for excess business holdings. LTR 8943007.

M.

A gun club exchanged its club facilities for land and cash. Such land and cash
were transferred in a merger with another gun club. The cash is to be used to
construct club facilities (on the land) which will be completed within three years
of the sale. Gain on the sale will be recognized pursuant to section
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512(a)(3)(D) to the extent the sales price of the old property exceeds the value
of the cash and land transferred to the acquiring club. LTR 8951062.
N.

A reversion, to the section 501(c)(3) employer, of plan assets from an employer
provided defined benefit plan is to be included in UBI unless the employer
received no tax benefit from prior contributions to the plan. Further, the
section 4980 excise tax on asset reversions does not apply since the employer
received no tax benefit from the contributions (i.e., not previously deducted
against UBI). LTR 8951066, and GCM 39806.

O.

The transfer by an exempt organization of part of a historic building to be used
for unrelated activities to a wholly owned for-profit subsidiary will not impair
the organization’s exempt status. Since the entities are separate and distinct,
the subsidiary’s income will not be attributed to the exempt organization. LTR
8952076.

P.

Operation of an implant data base which generates income for a medical
conditions registry will not jeopardize its tax-exempt status under section
501(c)(3). In addition, revenue generated from this operation will not be
considered UBTI because it provides additional medical information of a
similar nature substantially related, and in furtherance of, the organization’s
original exempt purpose. LTR 9001011.

Q.

The sale of land owned by a hospital and formerly held as a passive investment
will not give rise to UBI even though the hospital made some minimal physical
improvements necessary to subdivide the land into eleven lots. The hospital
had no history of such real estate sales. The land serves no useful purpose to
the hospital since it is 20 miles away. Physical improvements to the property
are the minimum that must be made in order to subdivide the lots and
therefore realize the best price. LTR 9003059.

R.

A section 501(c)(6) insurance industry organization sold to nonmembers data
which it had collected. It was held this was not unrelated trade or business
income because the data was not restructured in any way to make it
marketable. LTR 9004041.

S.

Interest earned on municipal bond proceeds, which were invested in
government securities and placed in escrow, is not unrelated debt financed
income. Since the bonds were issued for the specific purpose of refunding
pre-existing bonds (issued for related exempt purposes), the refinancing was
within the meaning of section 514(b)(1)(A). TAM 9012001.
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T.

The Service addressed the integral parts test under section 509(a)(3) and
explained that the terms "substantially all," "payments" and "income" are not
defined in the regulations dealing with the integral parts test. However, the
examples under Treas. Regs. § 1.509(a)-4(i)(3)(iii) refer to the payment of
annual net income. Capital gains and losses are not viewed as net income for
this purpose according to the ruling. LTR 9021060.

U.

Technical advice dealt with an organization recognized as exempt under section
501(c)(6) whose primary purpose is to promote the city and its surrounding
territory. The organization produces an annual business directory which lists
all member and nonmember businesses in the area. The directory has paid
advertising. The directory is distributed to all postal patrons within the
community free of charge. Because the members do not receive the directory
by virtue of their membership, the Service held that the organization does not
have circulation income under Treas. Regs. § 1.512(a)-l(f)(3)(iii). TAM
9023001.

V.

Tax-exempt community hospital proposes to make a $12-million contribution
to a local physician practice group to finance the renovation and expansion of
the group’s office building and clinic. The new clinic will provide updated
facilities and room for expansion which in turn will attract other physicians to
the area. The loan will be made at a rate lower than that given by financial
institutions in the area. However, the hospital will receive benefits from the
loan other than the interest charged. In allowing the physician practice group
to finance the renovation and expand its facilities, the hospital will be improving
the areas health care delivery system and the service provided to patients.
The Service concluded that the loan will not have an adverse impact on its
tax-exempt status and that the income received from the loan will be excluded
from unrelated business income tax under section 512(a)(1). LTR 9023091.

W.

Subpart F income paid to a tax-exempt subsidiary of a diversified health care
system, from the subsidiaries wholly owned foreign captive insurance
corporation is characterized as a constructive dividend, thereby not subject to
UBIT under section 512(b)(1). The controlled foreign corporation had both
independent directors and a management firm. LTR 9024026.

X.

Subpart F income from a wholly owned captive insurance subsidiary is
characterized as a constructive dividend, thereby not subject to UBIT under
section 512(b)(1). The income from the subsidiary is passive, and qualified
electing fund status is elected under section 1295. LTR 9024086.

Y.

Interest income resulting from a section 501(c)(7) club’s sale of its old golf
course for cash and a note and subsequent purchase of a new course was
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subject to UBIT. Rental income received from the sellers of the new course for
an interim period was also considered subject to UBIT. Both sources of income
were deemed to not be ’’exempt function income” within the meaning of section
512(a)(3)(A). LTR 9025001.
Z.

Tax-exempt organizations are reminded that income from the public conduct
of bingo and other gambling activities may be subject to the unrelated business
income tax imposed by section 511(a). Announcement 89-138, November 6,
1989.

AA. Income generated from the operation of a travel tour program on a regular
basis and in a commercial manner, by a section 501(c)(3) educational
organization was held to be unrelated business income. Several of the following
factors which indicate that a tour is predominantly educational in character
need to be present in order to avoid UBI:
□ A bona fide educational program including organized study, reports,
lectures, library access, reading lists, and mandatory participation.
□ A professional format, with daily lectures and related classroom studies.
□ An opportunity for participants to perform an intensive study of the
subject of the tour and to receive academic credit at the college level
when appropriate.
□ Qualified tour leaders.
Moreover, "gifts" solicited from tour participants in addition to the price of the
tour were also unrelated business income. The evidence indicated that a gift
was required payment for a tour participant rather than a voluntary
contribution. TAM 9027003.
BB. Dividends and any Subpart F income received by a tax-exempt entity from a
foreign captive insurance corporation are not unrelated business income. LTR
9027051.
CC. IRS ruled that income received by a section 501(c)(6) tourist and convention
bureau from a city for providing advertising, public relations, etc., was exempt
function income not subject to UBIT. TAM 9032005.
DD. Charitable gift annuities are instruments in which a donor makes a payment of
cash or property to an exempt institution in return for lifetime annuity payments
to a specified beneficiary(ies). Revenue received by an educational institution
from these instruments is not considered unrelated business revenue (UBI).
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Such charitable gift annuities are included in the list of exceptions form
commercial type insurance in section 501(m)(5) (amended 1988). GCM 39826.
EE. Payments from an insurance company to an exempt organization in connection
with insurance policies offered to the organization’s members are considered
UBI. The organization claimed such payments are passive royalty income, and
therefore exempt from UBI, but the IRS found that the payments were in
return for the performance of services including:
□ Endorsement in a letter from the organization’s president to the
membership
□ Publication of advertisements in the organization’s magazine
□ Prior approval of mailings and promotional material
□ The right to approve the types and amounts of insurance and set the terms
and conditions. LTR 9029047 and GCM 39827.
III.

CHURCHES
A purported "church" organized, incorporated and operated for purposes of
smuggling and distributing illegal drugs for profit is held not to be a tax-exempt
organization under section 501(c)(3). The transferee of assets from this purported
"church" is held liable for tax to the extent of transferred assets. King Shipping
Consum., Inc. v. Comm’r, 58 TCM 574; TC Memo 1989-593, (10/6/89).

IV.

PRIVATE FOUNDATION
A.

A charitable trust was not "operated in connection with" a publicly supported
charity as required by section 509(a)(3)(B), and was not a supporting
organizatipn within the meaning of section 509(a)(3). Therefore, the charitable
trust was determined to be a private foundation. Roe Foundation Charitable
Trust v. Comm ’r, 58 TCM 402; TC Memo 1989-566 (10/19/89).

B.

IRS acquiesces in Indiana University Retirement Community, 92 TC 56 (1989)
that a private foundation’s net investment income could be computed by
deducting interest expense generated from underlying municipal bond debt used
to construct the retirement community facilities from gross investment income
earned on the reinvestment bond proceeds. AOD 1989-16, November 2 8 , 1989.

C.

Leasehold improvements abandoned by a private foundation to a landlord (who
is a disqualified person) is not an act of self-dealing as defined in section
4941(a)(1)(E). LTR 8947035.
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D.

Provision by a private foundation of living quarters to one of its trustees is not
considered self-dealing. The value of the living quarters is to be treated as
compensation. LTR 8948034.

E.

Definition of private foundation is relevant only in relationship to section
501(c)(3) organizations, therefore not relevant to a state university. A state
university qualifies under 170(b)(1)(A) as an education institution. LTR
88941026.

F.

A private foundation’s proposal to grant one scholarship per year to a
dependent of an employee of X Company does not satisfy the facts and
circumstance test of Rev. Proc. 76-47,1976-1 C.B. 670. Company X has about
50 employees and one or two eligible dependents each year. IRS concluded
that the primary purpose of the program was to provide extra compensation or
benefits to the employees of X Company, rather than to educate eligible
applicants in their individual capacities. LTR 8943002.

G.

A private foundation receiving by devise from a disqualified person, stock,
constituting excess business holdings in a corporation which is a disqualified
person with respect to the foundation, may divest itself of such stock by selling
the stock to the company’s ESOP. Such a transaction will not be deemed
self-dealing because the ESOP is not a disqualified person as it does not own
the stock for purposes of section 4946(a)(1)(C). See Rev. Rul. 81-76, 1981-1
C.B. 516. Therefore, the private foundation may transfer all of the stock to the
ESOP within the five year period designated by section 4943(c)(6) beginning on
date the stock was received by the private foundation. LTR 8950036.

H.

The IRS refused to give prior approval to a private foundation’s grant making
procedures for scholarships it awarded to the dependents of an organization’s
employees. Their procedures were not approved because the organization did
not use an independent selection committee to approve recipients. TAM
9009001.

I.

Change in by-laws to reduce overlap of directors of medical care system
members does not adversely affect organization’s tax-exempt status or public
charity status under section 509(a)(3). The proposed amendment to its by-laws
does not hinder the furtherance of the organization’s exempt purpose. The
organization as the parent entity, will still operate for the benefit of its
tax-exempt subsidiaries by providing them with financial, management and
advisory support services. LTR 9002037.
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V.

INUREMENT AND PRIVATE BENEFIT
An organization that is composed of a small number of employees and provides a
dominant share of aggregate benefits to the owner-employee, who maintains effective
control over the organization, fails to satisfy the requirement of no prohibited
inurement under section 501(c)(9). GCM 39801.

VI.

VII.

CHARITABLE REMAINDER TRUST
A

Model documents provided for each charitable remainder unit trust and
charitable remainder annuity trust having the following characteristics:
payments during one life, during two lives where the interest are consecutive,
and during two lives where the interests are concurrent and consecutive. The
Service issued model forms that can be used in establishing these charitable
remainder trusts. Rev. Proc. 90-30, 1990-1 C.B. 534; Rev. Proc. 90-31, 1990-1
C.B. 539; Rev. Proc. 90-32, 1990-1 C.B. 546 IRB 21.

B.

This revenue procedure sets forth four areas in which the Service will not issue
advance rulings on the qualification of charitable remainder trusts. Rev. Proc.
90-33, 1990-1 C.B. 551.

HOSPITALS
An entity controlled by several PPOs that performs marketing, administrative, and
utilization review services for such organizations and their related hospitals does not
qualify under section 501(e) as a cooperative hospital service organization. GCM
39799.

VIII.

IX.

REORGANIZATION
A

Transfer of for-profit loss company stock from one section 509(a)(3) subsidiary
to another section 509(a)(3) subsidiary of the same parent organization does not
constitute an ownership change for purposes of section 382 (See Treas. Regs.
§ 1.382-2T(h)(2)(i).) LTR 9001063.

B.

Tax-exempt section 501(c)(12) cooperative merges separate section 501(c)(12)
corporation under its control with and into a new for profit C corporation
subsidiary. Complex and unique exchanges of membership rights, debt and
stock ruled to create no taxable gain or loss. LTR 9024056.

SOCIAL CLUB
A

Losses incurred from non-member sales of a section 501(c)(7) social club may
be offset against investment income only if those sales were undertaken with a
-12-

profit motive. The allocation method used to determine profit motive must be
the same method that which is used to calculate actual profit and loss. Portland,
Golf Club v. IRS, 110 S.Ct. 2780; 90-1 USTC ¶ 50,332 (US 1990).

X.

B.

The transfer by a section 501(c)(3) subsidiary (first tier subsidiary) of all the
stock in a for-profit entity (second tier subsidiary) to such first tier subsidiary’s
section 501(c)(3) parent was held not to result in a section 382(g)(1) "ownership
change.” Therefore, the losses of the for-profit entity are not reduced as a
result of the transfer. LTR 9028099.

C.

The merger by a section 501(c)(12) parent of its existing wholly owned section
501(c)(12) subsidiary into a newly formed, wholly owned taxable subsidiary "for
valid business reasons" (which were not discussed) was held to be a tax-free re
organization pursuant to section 368(a)(1)(F). Consequently, none of the three
entities would recognize gain or loss as a result of the merger. LTR 9024056.

PARTNERSHIPS
A.

Sale/leaseback of college campus to a limited partnership (with college
president acting as general partner) will not affect the college’s tax-exempt
status or private foundation status. The transaction is being carried on at
arms-length. LTR 8949034.

B.

The creation of a partnership between nonprofit hospital, nonprofit nursing
home and a taxable management company will not affect the exempt status of
either exempt organization, nor will it create UBTI. The objective to provide
low-cost licensed home health care is substantially related. LTR 8939024.

C.

A hospital exempt under section 501(c)(3) proposed to acquire an interest in
a limited partnership formed to construct, develop, own and operate a
diagnostic imaging facility on property next to another exempt organization's
facility. The general partners will be a taxable corporation and a physician' s
professional corporation which will provide radiological services at the new
facilities. O ther limited partners will include physicians. The Service looked
to the arm’s length dealings between the parties and held that this facility will
further the exempt purposes of the organization. LTR 9021050.

D.

The Service provided guidance for certain partnerships relating to the
exemption from unrelated business income tax for income derived from a
qualified organization from debt financed real property. Specifically, the notice
dealt with section 514(c)(9)(E). In anticipation of regulations under that
section, the Service permits a partnership to provide for reasonable preferred
returns or reasonable guaranteed payments without violating the general
requirements of that section. Notice 90-41, 1990-1 C.B. 350.
-13-

XI.

TRADE ASSOCIATIONS
A.

Guide was incorporated as a not-for-profit corporation to promote sound
professional practice and to disseminate information regarding data processing
equipment and systems. Membership is restricted to companies which have
installed or have on order particular IBM computer equipment. Primary
activity is a conference at which Guide and IBM make presentations regarding
equipment.
The Court held that Guide does not qualify under section 501(c)(6) because it
fails the line of business test under Treas. Regs. § 1.501(c)(6)-1. The Court
found that the organization benefits primarily the users of IBM mainframe
computers which is merely a segment of the business and not a line of business.
In its findings, the Court cited National Mufflers Dealers Association v. U.S., 99
S.Ct. 1304 (1979), in which the Supreme Court upheld the validity of Treas.
Regs. § 1.501 (c)(6)-1. Guide International Corp. v. U.S., 90-1 USTC 150,304
(N.D. Ill., 5/11/90).

B.

XII.

A trade association’s anti-trust litigation was substantially related to its exempt
purposes and, therefore, the settlement proceeds allocable to such trade
association were not unrelated business income. Moreover, the distribution of
certain amounts to members, as specified in the settlement agreement, did not
result in private inurement to such members. LTR 9029035.

COOPERATIVE
Revenue Procedure 90-29, 1990-1 C.B. 533 revokes Rev. Proc. 73-39 dealing with a
50 percent patronage te st It is based on the Tax Court’s decision in Farmer's
Cooperative Company v. Comm’r, 89 T.C. 682 (1987), and the Service’s subsequent
acquiescence in 1988-2 C.B. 2, agreed with the decision of the C o u rt

XIII.

TAX-EXEMPT FINANCING
The IRS warns against abusive tax-exempt bond financed transactions involving the
purchase of health care facilities by charitable organizations. In issuing the warning
the IRS stated that in the appropriate circumstances an organization could lose its
exempt status with the result that interest will become taxable to bond holders.
News Release IR 90-60, April 3, 1990.

XIV.

POLITICS AND LOBBYING
A.

Final Lobbying Regulations Issued; sections 501(h) and 4911: These regulations
implement the lobbying provisions in the Tax Reform Act of 1976 and replace
-14-

proposed 1986 regulations which were withdrawn after strong protests by the
tax-exempt community. The new regulations:
□ Narrow the definition of grassroots lobbying, requiring reference to
specific legislation and requiring a call to action by the public.
□ Provide an exception to these limitations for mass media ads run within
two weeks of a vote on highly publicized legislation.
□ Define attempts to influence Senate confirmation of Presidential
appointees as lobbying.
□ Clarify the treatment of grants to organizations which engage in lobbying
activities. TD 8308, 1990-39 IRB 5.
B.

XV.

Plaintiff was a candidate for President in 1988. She challenged the tax-exempt
status of the Commission on Presidential debates because she had not been
invited to the debates. The Court decided that any injury as a result of
exclusion from the debates was speculative. In addition, her injury was not
traceable to the organization’s tax-exempt status nor could she show the
revocation of the organization’s tax-exempt status would resolve the injury she
claims to have suffered. Thus it was determined she did not have standing to
sue. Lenora B. Fuluni v. Nicholas F. Boudy, Secretary o f Treasury, 90-1 USTC
¶ 50079 (D.D.C., 1990).

SALES TAX
California’s imposition of a generally applicable sales tax on the sale of religious
materials does not contravene the religion clauses of the First Am endment The
appellant misreads Murdock v. Pennsylvania 319 U.S. 105 (1943) and Follett v.
McCormick, 321 U.S. 573 (1944), which held that a flat license tax on commercial
sales operates as a prior restraint on the free exercise of religious belief. The cited
cases do not invalidate California’s generally applicable sales and use tax since it is
not a flat tax, represents only a small fraction of any sale and applies neutrally to all
relevant sales regardless of the nature of the seller or purchaser. Hence, there is no
danger that appellant’s religious activity is being singled out for special and
burdensome treatment. California’s statutory registration requirement for all sellers
of tangible property and the tax itself do not act as prior restraints since no fee is
charged for registering and the sales tax is due regardless of preregistration. Jimmy
Swaggert Ministries v. California Board o f Equalization, U.S. Supreme Court No.
88-1374, (1/7/90).
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XVI.

XVIL

EXCESS BUSINESS HOLDING TAX
A.

As a result of a for-profit corporation’s redemption of its stock, the combined
holdings in the corporation’s stock by a private foundation and its disqualified
persons exceeded the 20% limit. The section 501(c)(3) organization received
a ruling that the increase in holdings in the corporation’s stock was acquired
other than by purchase. The organization has five years to dispose of its excess
holdings. The entire interest in the corporation, for the five year period, is
treated as held by a disqualified person. Accordingly, no purchase by any
disqualified person during the five year period could, itself cause the private
foundation to have excess business holdings. LTR 8952074.

B.

Investment in and redemption of shares in mutual fund controlled by
disqualified persons escapes tax under sections 4941, 4944 and 4945. LTR
9001015.

REVOCATION OF TAX-EXEMPT STATUS
IRS sets forth the taxation of organizations that have had their tax-exempt status
revoked retroactively.
Since such organizations usually possess corporate
characteristics, they generally will be treated as corporations. In addition to amounts
already taxed as unrelated business income, net business income excluded from
unrelated business income because the activity was related to an exempt purpose
must be taken into account. Generally, contributions solicited in good faith (prior
to revocation) are excludable under section 102. GCM 39813.

XVIII. REPORTING AND DISCLOSURE
A.

Filing of the "Application for Probate” and its accompanying forms does not
constitute initiation of a judicial proceeding for purposes of the 90-day time
limit under section 2055(e)(3)(C) for correcting defects in the form of the trust.
Estate o f Zella Hall v. Comm'r, 93 TC 745 (12/26/89).

B.

Changes to procedures for issuing rulings, determination letters, etc. Rev. Proc.
90-4, 1990-1 C.B. 410.

C.

Changes to procedures for furnishing technical advice to key District Directors
and Chiefs, Appeals Office, by the Assistant Commissioner regarding issues in
the employee plans areas (including actuarial matters) and exempt organizations
areas. Rev. Proc. 90-5, 1990-1 C.B. 421.

D.

Information provided to donors and charitable organizations about filing of
Forms 8283 and 8282. IRS Announcement 90-25, 25 IRB 1990-8, February 22,
1990.
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E.

Revised procedures with respect to applications for recognition of exemption
under sections 501 and 502 and with respect to revocation or modification of
exemption rulings and determination letters other than those relating to
pension, annuity, profit sharing, and stock bonus plans. Rev. Proc. 90-27,1990-1
C.B. 514.

XVIX. MISCELLANEOUS
A.

A plan and trust set up by a medical corporation to provide severance pay to
its employees failed to qualify as a voluntary employees’ beneficiary association:
(1) the trustee was not independent, (2) the trust provided retirement benefits
rather than the required welfare benefits, and (3) disproportionate benefits
were provided to the physicians/shareholders. Lima Surgical Associate, Inc.
VEBA v. U.S., 90-1 USTC ¶ 50,329 (Ct. Cl. 1990).

B.

Direct transfer between section 403(b) investment vehicles does not constitute
an actual distribution under section 403(b)(1). Rev. Rul. 90-24,1990-1 C.B. 510.

C.

A revision to Treas. Reg. § 1.861-14T(e) states that the deduction for charitable
contributions would be subject to allocation and apportionment under Treas.
Reg. § 1.861-14T. The deduction is considered to relate to all the members of
an affiliated group and not to any subset thereof. Notice 89-91, November 27,
1989.

D.

IRS acquiesces in result only in Estate o f Belcher v. Comm’r, 83 TC 227 (1984)
that checks which are uncashed at the time of a decedent’s death are deductible
as charitable contributions on the estate tax return, even though the amounts
are not included in the gross estate. AOD 1989-014, November 28, 1989.

E.

Excessive contributions made to a black lung trust due to mistaken actuarial
assumptions are not "excessive contributions" under section 4953 and may not
be refunded to the contributor. Nor are they subject to excise tax. GCM 39804,
November 28, 1989.

F.

Investment income on retiree health benefits trusts can be set aside to pay
permissible benefits free of limitations in sections 419A and 512(a)(3)(E). LTR
8943009.

G.

Student nurse exclusion from FICA tax is determined under Rev. Rul. 85-74:
□ employment must be substantially less than full time
□ total earnings must be nominal
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□ services performed must be incidental to the training for a degree
This case failed because "students" worked full time, total earnings were above
nominal, and services performed were same as non-student nurses. TAM
8942005.
H.

Reaffirmed TAM 8942005 holding that FICA exemption for student nurses only
applies when the work is a mandatory part of the curriculum or provides credit
to the students. See Rev. Rul. 85-74. TAM 9030002.

I.

Sale/leaseback of debt financed acquisition and renovation of property voids
section 514(c)(9) exception with respect to the entire property; status of seller
as tax-exempt/govemmental entity is irrelevant. The portion used for exempt
purposes will not, however, be debt financed property under section
514(b)(1)(A). LTR 9031052.

J.

A liberal arts college owned and operated, through its board of directors, by 70
church congregations is not a qualified church-controlled organization within the
meaning of section 3121(w)(3). LTR 8945037.

K.

The standard mileage rates for charitable use remain at 12 cents per mile for
1990, IR-89-129.

L.

Section 7428 allows U.S. Claims Court, U.S. District Court for D.C., and U.S.
Tax Court to issue a declaratory judgement on the initial qualification of an
organization under section 501(c)(3), if the organization has exhausted its
administrative remedies and brought suit within 90 days after a final adverse
determination letter.
Under the rules of the Tax Court, the administrative record is deemed true.
The issue was whether items from a third party should be allowed to become
part of the record. The court held the potential prejudice to party in the case
"is apparent,” and third party submissions should not be entered into the record.
Church o f Spiritual Technology, 90-1 USTC ¶ 50,097.

M.

An individual practice association model HMO organized to arrange for the
provision of care to its subscribers by contracting with selected physicians who
practice independently and to pay its primary care physicians retained its
tax-exempt status after the effective date of section 501(m). Although the
organization provided health insurance, it did not, as a substantial part of its
activities, provide commercial-type insurance. GCM 39829.

N.

The Charity Care Act is a bill to amend the Internal Revenue Code of 1986 to
require tax-exempt hospitals to provide sufficient charity care and community
benefits. H.R. 5686, CHARITY CARE ACT.
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